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A. INTRODUCTION 

The amicus curiae memorandum of Connelly Law Offices 

(“Connelly”) does an excellent job of reinforcing why this is a 

“Supreme Court case” both with regard to the investigative duty 

of the Department of Children, Youth, and Families (“DCYF”) 

and its Child Protective Services (“CPS”)1 under RCW 

26.44.050 and their common law duty to siblings in the same 

house when a report of child abuse is received as to another child 

resident in the house. 

Review is merited in this case because Division I’s 

opinion, as Connelly notes, is contrary to decisions of this Court 

(RAP 13.4(b)(1), and the Court of Appeals (RAP 13.4(b)(2)), but 

also expresses a harmful public policy that would have CPS 

investigators turn a blind eye toward the reality that a sexual 

1  CPS’s name indicates its proper function – Child 
Protective Services.  That is fully consistent with the 
Legislature’s unambiguous intent to afford children protection 
from sexual abuse, as expressed in RCW 13.34.020, RCW 
26.44.010, and RCW 74.13.010. 
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violence perpetrator rarely confines his predatory behavior to 

single child when other siblings reside in the same home and 

offer easy prey to that predator.  (RAP 13.4(b)(4)).  This Court 

should grant review to re-affirm the contours of DCYF/CPS’s 

investigative and common law duty when a report is made about 

the abuse of a child in a home and CPS undertakes to investigate 

the abuse of that child’s other siblings residing in the home as 

negligently as it did here. 

B. STATEMENT OF THE CASE 

As an amicus curiae, Connelly may expand the factual 

basis for analyzing the case in the form of a “Brandeis brief,”  2 

WSBA, Wash. Appellate Prac. Deskbook (4th ed.) § 19.4(4) at 

19-6, and it has appropriately done so here. Connelly offers 

critical documentation for key points in this case: 

• sexual abuse of girls is widespread in our State;

• girls often do not report such abuse because the abuse 
perpetrator is known to them and they are groomed 
for abuse by the abuser, as was true of Rowe’s 
grooming of C.R./J.L.;
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• childhood sexual abuse carries a significant risk for a 
child’s revictimization;

• siblings are often unlikely to report abuse;

These points are entirely consistent with the facts of record 

in this case: 

• C.R./J.L. were respectively 10 and 8 years old when 
their father’s abuse of 15-year-old D.L. was reported;

• C.R./J.L. were interviewed by CPS investigators after 
D.L.’s report as was their 9-year-old sister, H.R., 
albeit negligently;2

• Rowe was removed from the home by CPS, 
evidencing its staff’s belief that he was a risk to all
children in the house because D.L., the subject of the 
abuse, was out of the home;3

• Brittany Rowe was antagonistic to D.L. and her 
claims of abuse by Rowe. CP 33-34;

• Upon the return of Rowe to the home, his sexual 
abuse of all the girls escalated,4 as his conviction in 

2  Barbara Stone’s declaration recounting in detail the 
negligence of CPS investigators is in the Appendix; it belies 
CPS’s assertion, ans. at 3-8, that its investigation was proper. 

3  This contravenes CPS’s claim that it had no inkling that 
Rowe was a predator.  Ans. at 29. 

4  Division I asserts that there is no record evidence that 
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2019 for four counts of child sexual abuse. CP 88-
111.5

C. ARGUMENT 

CPS owed the girls a duty under RCW 26.44.050 and the 

case law interpreting it to conduct a proper investigation of 

Rowe’s abuse of siblings in the home that resulted in their 

continued placement in that abusive setting.  Even if that duty is 

not present (and it is), CPS assumed a common law duty by 

investigating C.R./J.L.’s abuse and taking steps to protect them 

specifically, but it then breached that duty by its negligence. 

(1) CPS Owes a Duty to Siblings in the Same House 
under RCW 26.44.050 When an Abuse Report Is 
Made as to a Sibling in That House 

Rowe’s sexual misconduct escalated. Op at 20. That is untrue. 
D.L. testified to Rowe’s molestation of her, including telling 
social workers that the issues she was dealing with at home had 
“escalated.”  CP 142.  He was convicted of child rape and child 
incest in the first degree as to C.R./J.L. after D.L. left the home. 
CP 88-111. 

5  Rowe’s convictions were for first degree rape of a child, 
first degree incest, first degree child molestation, and third 
degree child molestation. Rowe had been charged with 13 child 
sexual abuse crimes.  CP 104-05. 
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The Connelly amicus memorandum documents why 

Division I’s opinion, and CPS’s misguided effort to justify it, 

merit review by this Court.  Connelly memo. at 2-12. 

By the terms of RCW 26.44.050 and the case law 

implementing the implied right of action arising from that statute, 

the elements of a cause of action were met by C.R./J.L.  They 

documented: 

• a report of child abuse was made;6

• CPS’s investigation was incomplete;

• CPS’s incomplete investigation resulted in a harmful 
placement of C.R./J.L. 

The profoundly troubling aspect of Division I’s short-sighted 

analysis is that CPS is charged with investigating abuse within 

the family setting. This is not a case like Ducote v. Dep’t of Soc. 

& Health Servs., 167 Wn.2d 697, 704, 222 P.3d 785 (2009), a 

6 Nothing in RCW 26.44.030 requires a separate report for 
each child in the abusive household, only that a report be 
received. 
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case where there was no biological affiliation with the stepparent 

who asserted a negligent investigation claim.  The girls here are 

siblings. 

As the Connelly memorandum notes, predators like Rowe 

know no boundaries to their vicious sexual misconduct. They 

will readily abuse all of the children in a household. Division I’s 

opinion condones CPS’s conduct of a lackadaisical actions in 

connection with D.L.’s siblings abuse by Rowe, despite its own 

policy of interviewing all children in a home of reported abuse, 

and its own efforts in this case to interview C.R./J.L., devise a 

safety plan for them, and to initially oust Rowe from the home 

for their protection. 

Division I’s opinion is contrary to the public policy of 

protecting children from reported sexual abuse expressed in 

statute and case law. Review is merited. RAP 13.4(b)(1), (2), (4). 

(2) CPS Owes a Common Law Duty under the Rescue 
Doctrine to Conduct a Non-Negligent Investigation 
When It Undertakes to Investigate the Abuse of 
Siblings in the Home 
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The Connelly amicus memorandum references Policy 

2333 that requires CPS to interview any child in a home where 

abuse is reported.  Pursuant to CPS’s standard operating 

procedure that is reflected in that policy,7 CPS here interviewed 

C.R. and J.L. at school, created a safety plan for them, and took 

steps to protect them at least initially from Rowe’s predatory 

sexual violence.  But, as Barbara Stone recounted, CP 27-34, that 

effort by CPS was fundamentally negligent.  Why did CPS create 

a safety plan for C.R./J.L. or take steps to protect them?  CPS’s 

negligence resulted in the girls’ prolonged placement in a home 

where Rowe could molest and then rape them. 

An implied action under RCW 26.44 is not the sole basis 

for DCYF/CPS’s duty to C.R./J.L., as Division I seemingly 

7  CPS asserts that Policy 233 was formally promulgated 
in 2017.  Ans. at 5 n.3.  But, as Barbara Stone testified, the thrust 
of that policy – interviewing all children in a house where abuse 
is present – has long been CPS standard procedure and was the 
procedure for CPS staff in 2014, as evidenced by the interviews 
of three children, besides D.L., residing in the Rowe household.  
CP 27-34. 
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believed when it asserted that “there is no statutory duty to 

investigate owed by the Department to C.R. and J.L. because it 

received no report of possible abuse as to them.” Op. at 17.  

Rather, well-established common law duty principles provide 

that when an actor undertakes to assist another, that actor must 

do so in a non-negligent fashion.  Restatement (Second) of Torts

§§ 281, 302B; Beltran-Serrano v. City of Tacoma, 193 Wn.2d 

537, 550, 442 P.3d 608 (2019); Folsom v. Burger King, 135 

Wn.2d 658, 674-75, 958 P.2d 301 (1998); Brown v. 

MacPherson’s, Inc., 86 Wn.2d 293, 299, 545 P.2d 13 (1975). 

Division I missed the plain point that under the common 

law, when CPS undertook to investigate C.R./J.L.’s possible 

abuse and to devise a safety plan for them, it was obligated to do 

so in a non-negligent fashion. 

Division I erred by conflating a duty under RCW 26.44 to 

properly investigate reports of child abuse with the more general 

common law duty.  Review is merited, as the Connelly amicus 

memorandum highlights.  RAP 13.4(b)(1). 
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D. CONCLUSION 

The Connelly amicus memorandum fully documents why 

this case presents vital issues on the proper investigation of child 

abuse in Washington.  This Court should grant review.  RAP 

13.4(b)(1), (2), (4).   

This document contains 1,441 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

DATED this 8th day of February, 2024. 

Respectfully submitted, 

/s/ Philip A. Talmadge  
Philip A. Talmadge 
WSBA #6973 
Aaron P. Orheim 
WSBA #47670 
Talmadge/Fitzpatrick 
2775 Harbor Avenue SW 
Third Floor, Suite C 
Seattle, WA  98126 
(206) 574-6661 
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Timothy R. Tesh 
WSBA #28249 
Jonathan Van Eck  
WSBA #47755 
Ressler & Tesh PLLC 
710 Fifth Avenue NW, Suite 200 
Issaquah, WA 98027 
(206) 388-0197 

Attorneys for Petitioners 
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